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UNITED STATES 

UNITED STATSS DISTRICT 
FOR TRESQUTHERN DISTRICT 

of AMERICA, ) 
) 

Plaintiff, ) 
) 

UNllfO STAlES COUOF~" . 
com<SOU1HERN DIStRICT 
OF TEXAS 't:l!r.:

I
' 

NOV 04 19S18 ~ 

MCl!ML N. MILBY. Cl~R. Qf ~1Il 

v. ) 
) 

Civil Action 
No. H-90-2406 

BEAZER EAST, INC. , ) 
) 

I.MII1!D "'ATI!8D11TA1C'1'COURT 
8OUTHE1IM0I$TlIIaT OF TEXAS 

Defendant. ) -) FEB 151.999 

NOTICE OF LQDGTNG Mlehael N. Milby, Clerk 

Pursuant to 28 C. F. R. $ecti<m 50.7, a proposed First 

A:m.endl!!ent to Consent Deere/), a copy of which is attached heret.o 

all Attachment "A", i.s being lodg-ed with t;h .. cc:nlrt in this civil 

action. After the requisito Federal Register Notice },5 

publishC'd, the time period for "t>lII1tlents has run, and the 

commenl'.s, if any, have been evaluated, the Court will be further 

advis .. d as to any action which may be req\1ired by the C()urt at 

that ti.me. 

!"Juring' the pendency of th", public comment period no action 

is required of the Court. Following the expiration of the public 

comment period (3D days), the Un ned St"tes wi II fi.1 e a Motion to 

Enter the consent Decree with the Court. The Consent Decree 

should not be signed by the District: Judge unUl Lhe Motion to 

Ent.er i5 submit·ted. 
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OF COUNSEL; 

JONATHAN a. WEISBERG 
Senior Attorney 

DOJ EES-6 

Respectfully submitted. 

LOIS J. SCHIFFER 
Assistant Attorney General 
u.s. Department of Justice 
Environment & Natural Resources 

Division 

M. Sw\WLEY 
Senior Attorney 
Environmental Enfarc:ement Se~tion 
p.o. Box 7611 
Ben Franklin Station 
Washington, D.C. Z0044 
(202) 514,·0096 

JAMES DEATLBY 
United States Attorney 

Assist 
Southern Distriot 
1'. o. BDE 61U9 
Houston, Texas 77208 
(713) 567-9501 

u.s. Environmental Protection Agency 
Region VI 
1445 Ross Av~nue, Suite 12DO 
Dallas, Texas 75202-27~3 
(214) HS-219a 

• 
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'V'. 

....... , 

tllURD S'1'A'l'BB DJ:8".rIll:C'1' eauR'1' 
SOU',...... nJ:s'l'RJ:C'l' or TBXAS 

) 

) 

I 
) 

) 
) 

) 

) 
) 

! . Bacjqrrol,md 

C%Y%L AC!'r.I:ON RO. 
B-!tO-::U,DIi 

WHEREAS. the Soyth Cavalcade Site (the "Site") is located in 

northeast Houstop, Texas about one mile southwest of tne 

intersection of Interstate Loop 610 and u.s. Ro~te 59, in an area 

bounded by Cavalcade Street to the north, Collingsworth Street to 

the south. and the Missouri and Pacific railroad lines to the east 

and w,"st; 

WHEREAS, pursuant to Section 105 of the Comprehen~ive 

Environmental Response, compensation, and Liability Act ("CERCLA"I, 

42 U.S. C. Ii 9605. the U _ S _ Environmental Protec:t:ion Agency ("EPA") 

pro~osee the So~th Cavalcade Site be added to the National. 

Priorit:ies ~ist (NPL) in October of 1984, and the Site was fo~lly 

added to the NPL on.June 10, l!!B6; 

WrlEREAS, on September 26, 1988, the Regional Administrator for 

Region 6 of the EPA executed a Record of Decision {"ROD"} for the 

Site, selecting soil flushins;r and soil washing as the method of 

i 141004 
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remediating C!ontaminate(i soils at the Site. a.nd activated carbon 

adsorption as the method of remediating com:.aminated groundwater at 

the Site. 

WHEREAS, t:he United Sta!:.es of Merica (·united States"), on 

behalf of the EPA. filed a Complaint in t.his mat.ter pUl;suallt to 

Sections 106 and 107 of CERCLA. 42 U.S.C. §§ 9606, 9607; 

WHEREAS. on March 14, 1991. this Court entered a Consent 

Decree in this matter (the "Consent Decree') under which Beall!er 

East, rnc. ("Bea.zer'·) agreed to reimburse respOnSe costs inc1.Irred 

by the EPA in connection with the Site and to implement the final 

plan fOl" remedial action selected by EPA. embodied in the ROD, 

WHEREAS. Beazer has performed and continue~ to perfor-m the 

work required by the Consent Decree since it was entered by this 

court; 

WHEREAS, on or about Februa~ 10, 1997, EPA proposed to amend 

the ROD as it: pertains to the soil portion of the remedia.l action 

for the Site (the "ROD l\lnendment"), without modifying the selected 

method for remediation of groundwater at the Site, to reflect a 

decision that placing a re-enforeed concrete cap over contaminants 

at t:he Site is the most appropriate remediation for contaminated 

soils at the Site; 

2 
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WHEMAS. in aO;:C:;Qrda.nce with Section ll7 (b) of CEReliA, 42 

U.S.C. § 9617 (b) , the EPA p~blish~Q notice of the proposed plan to 

amend the ROD in a major local newspaper of general circulation, 

and provided the public with an opportunity to submit written and 

oral comments on the proposed plan to amend the ROD; 

WHEREAS. after considering all written and or:al COllllllents from 

the public concerning the proposed ~on Amendment, EPA determined 

that th,e.proposea.RODAmendll!ent.i.s..proteotiveof human hea.1th and. 

the environment, and EPA executed iii final R.OD ArIIendll\ent on the 

remedial action to he implemented to address contaminated soils at 

the Site on June 27, 1997, on which the Sta.te of Texas has given 

its concurrencli1l; 

WHEREAS·; Beazer and the United States have agreed to amend the 

above-referenced Consent Decree as set forth below, in order to 

implement the modified remedy for soils at the Site, set forth in 

the ROO Amendment, and have agreed that all other provisions of the 

Consent Decree, exo .. pt those expressly modified ·herein, shall 

continue in full force and effect: 

WHEREAS, Beazer and the united states have agreed that the 

proposed amendment to the consent Decree will expedite cleanup of 

the Site and is fair, equitable and in the public interest; 

] 
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NOW, THEREFORE, in accordance with Section XXVIII of the. 

Consent Decree, it is hereby OftDERED, AtlJUDGED, and U~CREED, t.hat 

the Consent Decree entered in this matter by this Co~rt on March 

14, 1991 is modified as follows: 

II. General Provisions 

1. EPA and Beazer agree to amend the Consent Decree (the 

~Amended Consent Decree"), such that Beazer will perform the raIDedy 

for eontaminated soils at:. the Site in accordance with the ROD 

Amendment:: and attachments, coLlectively <tt;tacneCl hereto as Appendix 
.' 

!" in order to aehieve the objectives of l:he ROD Arnendmentof 

protecting human health an.d the en.vironment. 

:3. Work, a.s Clisc~ssed herein, shall mean all activities 

Beazer is required to perform under ~his Amended C6nsen~ Decree, 

inoluding, hut not limited to, Remedial Design, Remedial Aotion, 

a.nd Opelt"l11tion and Maintenance, and repol:titl9' to :ePA on those 

activities, in Order to rernediate contamina.ted soil at. the Site in 

aeeordance with the ROD Amendment attached he:r:eto as APPlmdix A. 

3. Beazer agrees to finance and pe~fo~m the Wo~~ ~n 

accordance with an Amended Sta.tement of Work (the ·SOW·), attached 

hereto as 7mpendix B. for implementa.tion of the Remedial DeElign, 
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remedial design, remedial action and opera.tion and maintenance 

activities at the Site. 

4. Beazer shall design a concrete cap in accordance with 

design criteria des~ribed in ~he ~OD Arnendmen~. This design will 

be inco~orated into a Remedial Action Work plan (RAWP) by 

referene~, '"''' "",I: :Eorth in paragraph 3 (iiI (5) jd) o£ the;- Sow

Beazer shall include all approved RAWP I:evisions 'With the lOOt 

design submittal. 

S. Within twenty-one (21) days after the Amended Consent 

Decree is approved, Beazer shall submit a ¥Site Remediation. 

Schedule" to the EPA project coordinator. The schedule fOnllat and 

content requirements are d8s~ribed in paragraphs 3(ii) (5) ~ S(c) 

of the soW. Subject to the Force Majeure and Dispute Resolution 

provisions of the Consent Dec.r:se, Beazer sh>:>ll be subject to 

stipulated penalties as set forth in Section xxxv of the Consent 

Decree if it fails to perform the Wor~ in accordance ~ith the SOW. 

Beazer shall complete the remedy set forth in the ROD Amendment in 

accordance with the time frameS specified in the Site Remediation 

Schedule. 

6. In the event EPA dete~ines that Beazer has failed to 

implement the Work in accordance with the this Amended.Decree, the 

United States may perform such portions of the Work as it 

5 
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determine5 may be necessary. At least forty-five (45) days prior 

to initiating such performance, the United States shall notify 

Beazer of its intent to do so and the basis of its ~etermination. 

If Beazer disagrees with the United States' determination, it may, 

within thirty (30) ,days of r@c@ipt of the notice, invoke the 

dil.pute resolution provisions set forth in Section XXVI nf the 

Consent DeCree. 

7. ~(:'ept as proviCied in Sections XXV (Force Majeure) and 

XXVI (Dispute Resolution) of the Consent Decree, nothing in this 

J\II\ended Consent Decree shall be deemed to limit any authority of' 

the united States or this Court to take, direct, or order all 

appropriate action to protect numan health and the envircnment or 

to prevent. abate, or minimize an actual 0>;- ttu:'eatened release of 

Waste MAterial, as defined in the Consent Decree, on, at, or from 

the Site. 

8. The United States will continue to incur costs at the 

Site after the ent:r:y of this Amended Consent Decree, for 

enforcement and reepcn5e costs associated with the Site. Beazer 

shall rei:ml:Nrse the U'nitec1 States for all such COlitli incurred by 

the United States which are not inconsistent with the National 

Contingency Plan (NCP) , 40 C.P.R. Part 300, 

Section XX of the Consent Decree. 

6 
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9. The unieed States and Beazer reaffirm Section XXI of tne 

Consent De!:ree, whi!:h provides that. subject to the reservations 

contained in the aforementioned Section, each party covenants not 

to sue each other for Claims arising from or relating to releases 

or threatened releases of hazardous substances from the Site which 

are addressed by the Woz'k or cost reimbursement in the ConSent 

Decree or this Amended Consent Decree. 

10. Notwithstanding any oener ~ovision of the Consent Decree 

or this Amended Consent Decrae, the United Stilte:;: reserves the 

right to: (1) take appropriate response or enforcement action in 

this proceeding; (2) institute a new action to seek additional 

remova.l or remedia.l m .. a$UrelS at the Site l.>eyond th ... seopeof the 

Consent Decree or this ~ .. nded Consent Decree through an ac~ion to 

compel Bell",er to perfozm removal or remedial \oIork; or (3) institcute 

an action to compel Baazer to reimburse the united States fo:c 

response costs if: 

of the Remedial Action: 

1. Conditions at the Site, previously unknown to the 
United States are discovered after the entry of 
this Amended Consent Decree: or 

2. InfoDll ... tion is received, in whole or in part, after 
the date of the entry of this Amended Consent 
Decree, and these previously unknown conditions or 
this information indicates that the Remedial Action 

? 

\ 
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is not protective of human hea.lth and the 
enviroO!llent; 

b. For proceedings subsequent to EPA certification of 

completion of the Remedial Action; 

1. Conditions at the Site previously unknown to the 
united States are discovered after certif1cation of 
completion by EPA, or 

2. Information is received, in whole or in part, after 
the certification of completion by EPA and. these 
previously unknown conditions or this information 
indicates that ths Remedial Action is not: 
protective of human health and the environment. 

c. For purposes of this Section. those matters contained in 

or l:'eferred to 1n the ROD Amendment and the 

Administrative Record referenced therein shall be deemed 

.,to be condi tions or information lmown to the United 

States-

11. Effe<:tive upon the apl;'roval of the Amended Consent 

Decree. ..ind. as long as this Alnend"d Consent Decree remains in 

effect. Bea~er shall submit Quarterly Progress reports to the EPA 

Project Coordinator no later than the second Thursday of February. 

May. August and November. The objectives and contents of the 

progress report5 are described in para~raph 5 (bl of the SOW, 

a.ttached hereto as Appendix B. 

12. Effect.ive upon the approval of this Amended Consent 

Decree. and as long as it .shall remain in effect, Beazer and SPA 

8 
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shall ~gnd~ct -~rQjec~ CQQrdinator~ Meetings· in accordance with 

par~grapb S(d' of che SOW. 

lJ. The Court finds and the parties agree that the Record of 

Decision. as amended, and. the Work. a.1ii set forth in this Amended 

C~nsent Deeree, ~e ROD Amendment, and SOW, are consistent with the 

National ContinglSlncl( Plan, 40 C.F.IL Part JOO,provided they have 

been fully ~proved by EP'A. 

14. Beazerac]mowledges that nothing in this Amended Consent 

Decree constitutes a warranty or representation of any kind by the 

United States that compliance with this Amended Consent Oecree will 

achieve the remedial objectives set forth in the ROO. as amended by 

the ROO Amendment. rf compliance ~ith this Amended Consent Decr~e 

does not achieve the remedial objeceives of the ROD Aruendment, the 

United States rese~es its rights to instit~te new proeeedings to 

seek performance of remedial action that will achieVe the remedial 

objectives of the ROD, as amended. 

lS. The Site is presently owned by Western Way Holdings 

Company, Rex King and Marilyn Lee King, and American Warehouses, 

Inc. A copy of this Amended Consent Decree has been served upon 

all propert.y owners of the Site, who will be provided :3 0 days from 

receipt to notify the undersigned if they do not approve of the 
.. , 

I 
proposed changes. 
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16. EXcep~ as specified 1n this Amended consent Decree, the 

united states and 5ea~er intend that all other terms and conditions 

of the consent Oec;reewill remain unchanged <!,.':!d 1n full eflec::t. 

17. EPA and Bea~er may mutually agree in writing to modify 

the RAW!? and schedules. 

18. Seazer hereto stipulates and agrees that.entry of this 

Amended Consent Decree is subject to the public ccmment 

requirements of Section 122(dl (2) of CERCLA. 42 U.S.C. 

§ 9622 (d' (2) . 

So ORDERED, in accordance with the foregoing this ~Day of , 
J:.f...., ,19~. 

Souch Cavalcade Superfund Site 
Consent Decree Amendment 
Civil Action NO. H·90-2406 

10 
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WE HEREBY CONSENT to the entry of this Amendment to Conslmt 
.~, . 

Decree FOR PLAINTIFF, UNITED STATSS OF AMERICA, 

Ass1stant Attorney General 
EnVironmental and Natural Resources 
U.S. Department of Justice 
loth & Pennsylvania Avenue, N.W. 
Washington, DC 20530 
~O~-~14-'-7n' , 
Senior Attorney u 
Environmental ana Natural Resources 
U.S. Department of Justice 
10th & Pennsylvania Avenue, N.W. 
Washington, DC 20530 
202-514-00!iEi 

Division 

Division 

South Cavalcade Superfund Site 
Consent Decree Amendment 
Civil Action NO. H-90-2406 

11 

Oc.,~· tJ, 14 'i1 
Dated 
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HOustOIl, TX 77208 
(713) 567-9501 
Fax (713) 118-3303 

South Cavalcade SlJpe:rfund Site 
. Consenl Decree Amen.dTl1~nt. 

Civil A~tion No. H-SlO-2406 

12 

··i4!015 

J,J- I.f - -as 
Dated 
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Ross Avenue 
Dallas, Texas 75202 

DOJEES-6 

Agency 

South Cavalcade Sup e. fund Site 
Consent Decree Amendment 
Civil Action NO. H-90-2406 

13 
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FOR DEFENDANT, 6E~Z~R SAS~, I~C, 

IV}. 
Ge~eral Counsel, and Secretary 

One Oxford Centre, sui~e 3000 
Pittsburgh, PA 15219 

South Cavalcade Superfund Site 
Consent Decree Amendment 
C~vil Action NO. H-~O-Z406 

I4J 017 

-, - 21 - 'i f 
Dated 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS '=~~~~= 

HOUSTON DIVISION EIQ1!IWI 

FEB 251999 
UNITED STATES OF AMERICA, § 

Plaintifl(s), 

v. 

BEAZEREAST, INC." 

DdlIDdant, 

§ Michael N. fIIIIlby. Clerk 
§ 
§ 
§ Civil Action No. H-90-2406 
§ 
§ 
§ 
§ 

ORDER 

PlaintiffUniled States' unopposed motion to i:nter amendc:d consent decree is granted, 

The Court will sign and enter the First Amendment to Consent Decree lodgl!d on November 4, . 

15198, 

Done this :2:rH. dayof ~y , 1999, at Hanston, Texas. 

1{C1"l)!<1\KE 
United StlltES Di.stri~t Judge 

141018 
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